IN THE CIRCUIT COURT OF MONTGOMERY COUNTY,

' LISA NIX GREEN; BRENT A. GREEN,
:'BLAKE GREEN ; ’LDRIDGE M.
FRANKLIN, EASONL FRANKLN and

jERLYH FRAN

and as next frien f ‘HN STEPHEN

. tory F

'_behalf of Qu_ lli‘ied Beneﬁclarles to the
Alabama Public. Postsecondary Institution
:-and on behalf of th’ se

Plaintiffs,

VS

KAY IVEY Chan'man of: the Board of the
‘Alabama Prepald Affordable College
Tuition Program (PACT); RICKY o
JONE v':Vlce-Cha:rman of PACT; JIM

FOLSOM, a member of the Board of

CASENO: CV-




PACT; DR. FREIDA HILL; DR
‘GREGORY FITCH, a member of ‘the
‘Board of . PACT; DR, GLENDA
‘a member of the Board of PACT;
’WlLLIE HUFF member ‘of the Board of

PACT; TOM BROUGHTON, a member of

the Board PACT; DANIEL HUGHES, a

§md Flctmous Partles, A thro‘u \ Z are
those persons, ﬁrms, or corporatlons,
individuals: or entitics who are 'presently

:unknown to ‘the Plamtlﬁ's who acted ‘with
the named Defendants as set-out herein,

Defendants

COMPLAINT

PARTIES

1. ‘Lisa Nix Green is over the age of 19 and is a resident of the State of Alabama, In

the year 1990, Ms: Grex

‘Blake; by purchasing; and paying for, separate contracts under the Alabama

Prepaid Affordable College Tuition Plan (PACT) as it existed under the law at

i .. \ X ;...: & ~ oy .-.:‘:;‘ ._;».4_ e .

thattime, ‘She brings this action individually and on behalf of a class identified

‘hereinafier as Class A.

. Plaintiffs Brent A. Green and Blake A. Green, Jr., are now both overthe age of 19
years and are residents of the: State:of Alabama. They bring this action as
beneﬁciar'ies;.of?I’AGTt:ohftrécfs{puréhased; and paid for, by, their mother Lisa

Green. Brent Green is presently enrolled and attending the University of

Alabaiia, a public institution of the State of Alabama. They bring this action

individually and o behalf of a class identified hereinafter as Class A.




. Eldndge M. Franklin is an-adult resident citizen of the:State of Alabama. In 1994

“he prepaid the college tuition for his son Eason L. Franklin by purchasing and
paymgforaPACToonttactunderthelawasﬁemted atthattime:. He brings this
actlonmdlvlduallyand on behalf of a class ideitified hereinafier as Class A.

4. Eason L. Franklin s .t._iowovef%thé.ag’espfi‘i9,§ye§.r)s,'aﬁd:is_~ presently enrolled asa
student at Jefferson State Community College, a public institution of the State of
Alabama. He brings this action as-a beneficiary of the PACT ?conﬁ"ac't'ipuréhased
by his father Eldridge M. Franklin. He brings this action individually and on

‘behalf of a class identified hereinafier as Class A.

. Kimberly H. Frankli

n is an adult resident citizen of the State of Alabama. In the:
year 2000, she prepaid the college tuition of her minor son John Stephen Franklin
by purchasing and paying fora PACT contract-under-the law as it existed at.that

‘time. ‘She brings'this action individually and as fiext friend of her minor son John

Stephen Franklin, :She brings this action individually-and on behalf of a class
identified hereinafter'as-Class A.

6. Brian A. McVeigh is an adult resident citizen of the State of Alabama. On or
about October. 16, 2002, he purchased and paid for a PACT contract designating

‘his minor daughter Sarah K. McVeigh as the beneficiary thereof. He brings this

action individually and as next friend of Sarah K. McVeigh. He brings this action
individually and on behalf of aclass identified hereinafier as Class B.

. AllenR. Hudson is an-adult citizen of the State-of Alabama. On ot about:

‘minor. ‘He bringsthis action individually and asnext friend'of EmmalL..




t ' ' .
i .

Hathaway. “He brings this action individually and on behalf of a class identified
thereinafter as'Class B.
8. Nina McGininis is an‘adult citizen of the State of Alabama. On'or about October
29,2008, she purchased a PACT contract for Stevie A. Graves, aminor. She.
 brings this action individually and as.next friend of Stevie-A. Graves. She brings
this:action individually.and on behalf of a class identified hereinafter as Class B.
9. ;Deféndanfffi(ayi.'I}v_e_y,_'-:Ch'aihnan;o:ffﬂie Board of the Alabama Prepaid Affordable:

College Tuition Program (hereinafter “PACT”); is over the.age of 19 and a

10. Defendant Ricky Jones, Vice-Chaifman of the Board of PACT, is over the age of.
19;and a resident of the State of Alabama, and is sued in that official scapaci:ty.;
11. Jim Folsom, a member of the Board of PACT, is:over the age of 19 and a resident
of the State of Alabama.
12, Dr. Freida Hill, Chancellor of Alabania’s two-year college systeri atid ember of
the PACT Board, and is.sued in those capacities.
13. Dr, Gregory Fitch, a member of the- Board of PACT, is over the-age of 19.and a
resident of the ‘State of Alabama. |
14. Dr. Glenda Curry,‘a member.of the Board of PACT, is- over the age of 19'and a
resident of the State of Alabarma,
 15: Willie Huff, a mermber of the:Board of PACT,; is over the-age of 19 and 4 resident
-of the State-of Alabama..
16. Tom Broughton, a member of the Board of PACT, is over the age of 19 and a

resident of the State of Alabama.



17. Daniel Hughes, a member of the Board of PACT, is over the age of 19 and a-
resident of the Sfatetof-Ala;bama.
18. Russell Bufkin, a member of the Boatd QfPA@T,}iS!OVéI‘ the age of 19and 2.
resident of the State of Alabama.
| 19. Fictitious Defendants A through Z are those persons, firms; corporations;
individuals:or entities who are gresen,t;l-y-unknownafo 51hc‘?1?§1aiﬁtiffiwhezactéd; with
the:named Defendants as set out herein.
CLASS ACTION ALLEGATIONS
20. The Plaintiffs bring this action, individually and'as & class actior and under Rule
23.ARCP.
21. There are, within the case, two distinct classes: They will, hereinafter be
described, separately as “Class A™and “Class B,
22. “Class A”is defined as: All persons who; priorto:May 9, 2001, purchased a
'PACT contract, a5 well as the designated beneficiaries of those contracts, who are

still eligible to utilize the benefits under those contracts.

23. “Class B™is defined as: . All persons who, on or after May 9, 2001, purchased &
"PACT contract, as well as the beneficiaries of those contracts; who are still
eligible to utilize'the benefits under those contracts.

24 As'to cach class, separately and severally, itis alleged that;

A, Plaintiffs seck to:be appointed as representatives of the Class.
B. The claims of the respective Plaintiffs are typical of the claims of the Class.
C. The exact size of the Class is-not known at:this time but Plaintiffs estimate that

‘there are thousands of persons who:meet the definition of the Class.
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‘D. The members.of the Class are sufficiently numerous in t‘héit:joinderwof}dll'

members is impractical.

E. Comimon questions of law exist.

F. Theinterest of the Class will be fairly and adequately protected: The interest
of the Class Tepresentative is consistent with those of the mermbers of the Class.

G. The Class is:represented by experienced and able counsel knowledgeable with

srespect to Class Actions, and who have tepresented Plaintiff Classes on:numerous

occasions.

H. Cetification of a'Class is appropriate tinder the provisions of Rule 23(b)(1);

AR.Ciy.P. as the prosecution of separate actions by individual mertibers of the

Class-would create a risk of inconsistent or varying adjudications -which would

establish incompatible standards of conduct forthe parties-opppéin:g the Class, or

-adjudication with.respect to individual members of the Class would as.a practical.

‘matter be dispositive of the interests of the other membérs not parties to the-

adjudications or:substantially impair or impede their ability to protect their

-interests:

L Certification of the Class is also approptiate under the provisions of Rule:

23(6)(2), ARCivP,, in that the Defendants have acted or refused to: act on.

grounds generally applicable 'to the Class, thereby making approptiate final

injunctive relief of corresporiding declatatory relief with regard to the Class asa

‘whole,.

Plaintiffs Lisa Green, Blake Green, Brent Green, Eldridge M. Franklin, Eason L.

Franklin, and Kimberly H. Franklin; individually and asext friend of John




26.

Stephen Franklin, seek to be designated as the representatives of “Class A™with J.
Doyle Fuller, Susan‘G. Copeland and Jacob A. Fulleras class counsel.

Plaintiffs Brian A. McVeigh, individually and as-next friend of Sarah K.
‘McVeigh, Allen R. Hudson, individually and as next friend of Emma L.
‘Hathaway and Nina M¢Ginnis, individually and as next friend of Steve A.

Graves, seck to be designated as the representatives of “Class B” with Andrew'P.

Campbell and Donald Stewart as class counsel.

27.

28,

29,

FACTUAL ALLEGATIONS
I 1989, the Alabama Legislature passed Act No. 89-862 ‘which established the
paying costs and expenses of attending colleges and universities through the
"PACT Program. (said Act was originally codified as § 16-33¢-1 Code of Ala.
1975) | |
The PACT Program, Act # 89-862, was created as an agency and instrumentality
fund through which many of the costs associated with attending a;state college or
university may be: paid in;advance for the:full term of undergraduate enrollment.”
(see Act# 89-862, Sec. 1). The Act further provides:for the PACT Board to enter
‘into contracts for the prepayment of tuition for a qualified beneficiary “toattend
any state college or university to which ih qualified beneficary is admitied,
m_m_im_fu_ﬁl_&rMMQmandatogM” {(emphasis added)
-On April 19, 1990, Act# 90-570 became the law of this State. This Act.amended

the provisions ‘of Act # 89-862 (then.codified as § 16:33¢-1 et seq. Code of Ala.




1975) to some extent. For instance, Act # 90-570 constitutes the PACT Trust
‘Fund as an “agency and instrumentality of the State of Alabama.” Additionally

the 1990 Act provides that the assets of the PACT trust are “public funds of the

state.” The express, stated purpose and intent of the act is to provide 4 method by
‘which students “pay in advance the tuition costs,”

30. ThcijACT statutes were again amended in 1997 by-Act No..97-547 and finally
amended in.a substantial way by Act No. 2001-427 (the 2001 Act) effective May
9, 2001.

31. Act #2001-427 effected a complete chanige i the nature of the PACT program.

For instance; under the law a5 iow amiénded, thee purchasers of PACT coritracts

are no:longer deemed to be paying tuition in advance; but are.deemed to be

entering into PACT contracts “for the future payment of tuition and mandatory-

fees.” The provision of prior law providing that the funds in the PACT Trust
Fund are “public funds of the State” has been deleted and instead; the law now
say$ that the amounts “on deposit in the PACT Trust Funid shall not constitute.
property of the State, and the State may have no claim of inferest in thern.” After
the effect date of Act.2001:427, the law.now:says that the PACT contracts-are:not.
“debts:or obligations of the state.”

32 Despite ﬂwprovnsmnsoflawandof the various PACT contracts, the Deféndatits
in this case have disavowed any légal or moral.obligation on their part to perform
‘thereunder.

33. In March 0f 2009, the PACT Program publicly announced that it no longer has

the funds “to:meet its obligations™ under the contracts executed by the PACT




Program. The Defendants as members of the PACT Board contend that the

Plaintiffs have purchased only-an ;annlﬁtyf:or'other arrangement whereby their
college tuition is-dépendent upon the availability of funds in'the PACT program
topay said iton. |

34. Indeed, not allg-af\:_t’_h.,e' ‘tuition and fees covered by PACT contracts are being paid
by the Defendants: |
JURISDICTION.AND VENUE

35. Jurisdiction and venue of this case are proper in-Montgomety County, Alabama:

CLAIMS OF CLASS A
COUNT I - DECLARATORY JUDGMENT
36. Plaintiff realleges all allegations in the preceding paragraphs as if set out in full

herein.

' 37. A. Adjusticiable controversy exists between the parties to this action. That

1. The Defendant Kay lvey, as Chairman of the PACT Board maintains‘a

website at y

participants in the PACT program up to date and ‘accurate information about
PACT. Tncluded on that websito is the following which allegodly gives
participants their present options with regard o their contracts;
Options for PACT Purchasers | -
Many PACT purchasers have inquired about options for their PACT
investment. :

Followiiig is information that may assist you in' making the best
decisiongiven your personal circumstances.

1. Stay in the program.




* The program: needs a cash infusion in order to pay tuition benefits
forp yants-over the life of the program. The most recent
actuarial re ort-states thatamomes are available for tuition payments
until August 2014,

* Legislation will be introduced i in 'the next: leglslanve session to
ldentlfy asource to. provxde ‘monies to PACT. The regular session
begins January 2010. There is no assurance that legislation will be

Wlth rawals from these programs may beused for books, tultlon,

room and board, and- s1m|lar college expenses.: Visit
www.alabama529.com or call 1-866-529-2228 for additional
information.

2. Rollover’ your PACT mionies to another product that will allow-you:
to continue: saving | for education with tax advantages, such as the
Higher Education 529 Fund,

s Click here to receive a form or information on: rollmg ‘over your
account to'the Higher Education 529 Fund.

. You Wlll., avoid federal taxes: and penaltles 1f the: money is: rolled over

curredCons taxadvisor.
. The PACT Program rules define your "redemptlon value! as: the sum
of PACT contract payments made, less any jj' rative

is a $75 cancellatlon fee

2. Also on the Treasurer S websne ‘ar¢ statements: that dlsclose enorinous

lossés in‘the PACT Trust Fund as well:as conclusions such as this made by Callan

& Associates, the Boards investment advisor.at the Boards August 19, 2009
meeting:

“In our judgment, the Plan can:only be: expected to.return.to fully
funded status in the future under certain circ nces, namely (1)
»redu” e the level of promlsed benef ts to all cur contract holders,
and/or (2) receive supplemental funds from: the State of Alabama.”

10



3. The website discloses that as a result of the losses in.th_e:';."I"_-rusfc~Fundj
and iﬁeuncertaﬁyzasfﬁ the Fund’s ability to pay tuition, nearly 2,000
participants-have cancelled their contracts and recewedarefundwmch is subject
to penalties. |
tuition and may ﬂﬁftﬁien«izangpublicmllege or university “without further tuition.
costs™. Thus, they have no:need fo be.concerned about the financial well being of

-the PACT Trust.

beneficiaries of PACT contracts to attend college or university is dependent upon
the PACT board’s and the Trust’s ability to pay tumon asit comes due.

6. 1f the Defendants are correct in their interpretation of the PACT laws
and contracts; then the Plaintiffs would seriously consider cancelling their
cotitracts and géttinig a refund of their money, and avoidthe risk. If the Plaintiffs
Defendants are correct, then cancelling the contract s a good thing,

However, the Plaintiffs have a substantial problem here. According to
financial data of the PACT Board, once the PACT Board pays tuition at currenit

levels for all eligible students. in January, 2010, there will niot be enough money

in the PACT Trust to pay refinds

7. The Plaintiffs, and the Defendants for that matter, are in need of this

Court’s judgment construing the statutes and the PACT contracts in this case.

11



iited by statiite: To the Coritfary

1. The PACT statutes (§16-33C-1 et seq.).as they existed at the time the
“Plaintiffs entered into their PACT contracts authorized the PACT Board (ot its
agerits) to enter into the following contract:

Section 7, (a) The board, orits authorized officer; agent or. employee,

is hereby authorized to ¢ tract with a purchaser for the lump sum or

installment prepayment of tuition costs by the purchaser for a

qualified beneficiary to attend any state college or ‘university to which

the qualified beneficiary is admitted, without further tuition costs or
mandatory fees. :

2. Attached hereto are the contracts which the Plaintiffs entered irito with-

the Board. ‘These contracts, contraryfo statute,-do:not:provide that the
beneficiaries may “attend any state college or university to which the qualified

‘beneficiary is admitted, without further tuition costs‘or mandatory foes™as

the contracts provide vatiably that:

1990 Cotract (Green):

The PACT Program guarantees payment of undergraduate Instate.
Tuition and Mandatory Fees on behalf of the Qualified Beneficiary to
the Alabama Public: Postseenndary Institution in whxch ithe:Qualified
'Benefielary matriculates as follows:

;(A) Payment of Instate Tuition of not more than one hundred ﬂnrty—
'ﬁve (135) semester hours or the academic: eqmvalent umts o""“ a

_quarter eystem, or the eomparable number of reglstratlons on ‘an
academic equivalentbasis for terms that are not semiester or quarters.

12



1994 Contract (Franklin):

SECTION III - CONTRACT BENEFITS

The PACT' Program guarantees payment of undergraduate Instate.
Tuition and Mandatory. Fees on behalf of the Qualified Benéficiary to
‘the Alabama Public Postsecondary Institution in wluch the Qualified
Beneficiary matriculates as follows:

(A) Payment of Instate Tuition of not more than one hundred thirty--
five (135) semester hours or the academic equivalent units on.a
quarter system or other academic term basis OR payment of Instate
Tuition until the award of a b_ ccalaureate degree to the Quahfied
Beneficlary, whichever comes: first' and

B) Payment of Mandatory fees for:not more than elght ®)
reglstratmns on a semester system; twelve ( 2): reglstratlons ona
quarter System, or the comparable number of registrations on'an
academic eqmvalent ‘basis for terms that are not semester.or guarters.

3 0‘1 General ThefPACT program provides payment of
undergraduate Instate Tuition and Mandatory Fees on behalf of the
Qualified Beneficiary to the Alabama Public ] ostsecondary
Institution in which the Qualifiecd Beneficiary matriculates as follows:

(A) Payment of Instate Tuition of not more than one hundred thirty--
five (135) semester Tours orthe academic eqmvalent unitsona
quarter system.or other-academic term basis OR payment of Instate
Tuition until the award of a baccalaureate degree to the Qualified
Beneficiary; whichever comes. ﬁrst and

(B) Payment of Mandatory fees for not more than. exght (8)
reglstratmns ona semester system, twelve (12) reglstratmns ona

Benef’ ciary, w iéhever ever comes t"‘“irsi;l

3.02 Program Restriction.. Only one PACT contract can be
purchased for a Qualified Beneﬁclary

13




3. The Defendants contend that the rights of the participants in the PACT
program are defined and dependent upon the contract. However, there is a direct
and substantial conflict between the contracts and the organic law. Any contract
‘provision which contravenes the statute must give way 1o the statute and be
interpreted in hghtofﬂle statute. | |

4. Put another way, the statute says'that when the Plaintiffs paid their
| ‘money to the PACT Board, they prepaid their child’s college tuition'at any state
university and college to'which they may be admitted and those: children may
attend these institutions without paying any “further tition or mandatory fees.”
On the other hand, thewnmtsaysthatﬂlef’lamﬁffs only paid for an agreement
for:the PACT Board to pay the tuition in the future. Thus, there is:a present,
‘viable, justiciable and RIPE controversy between the parties. 'In,sim;ﬂe terms,
that controversy is “v‘zﬁhat‘di&l*the:PIa'inﬁffég;get:When they paid their money to the

- L. Atthie time that the Plaintiffs paid their hard earned mofiey to the
'PACT Board the law provided that they were paying “in advance the tuition costs
of attending state colleges and universities.”

“Tuition” was -défiﬂ‘eslib"yf??l;a:w to be:

cnro,llmnt, b_y #l,l.st,ud.e.nts :

‘colleges and universities, those students are in fact being required:to pay

14



“mandatory fees” which all students are required to p ay withir that specific.

college. These fees are in fact:and in law included within the fees which were:
prepai by their pareats anil to he sxtet th Plainiffs rights ate dependent upon
‘paymeits by the PACT Boatd, are in fact not being paid by that Board.

3. Thus there exists a controversy between the parties as to what payment,
if any, are due o the colloges and universitiesin his case and whether the PACT
is, in fact, paying all that it is required to pay. I like manner, the-colleges and
universitios are requiririg as a conditions of enrollment fees from these students

that have in law and fact already been paid. -

As noted earlier the PACT Statutes (§16-33C-1 et seq) were amended in

2001 (by Act # 2001-427) to completely changg the natire of the PACT prograii.

For instance; prior to the effective date of Act# 2001427 the law says
that upon “purchase” of a PACT contract the “tuition™ has been paid in advance
further tuition costs.”

Under'the law, as amended in 2001, the participants now purchase what is
in effect art annuity, i.¢. an agreoment to pay the tuition'in the future, (This is
commonly calleda Sec. 529 plan).

The Disfendants in this case afe treating all participants the same. This has
‘the.effect of applying post 2001 law to vested rights which predate 2001. To do

so violate: "=~~%heipléin%iﬁ”s-"‘iighfs‘t‘o- due process and equal protection under the U.S.

15



Constitution Amend. 5 & 14, as well:as under the contracts clause of the U.S.

Constituion, Art. 1§10.

Constitution of 1901.

decision:.

1. Asnoted above; the Defendants have informed the Plaintiffs-and other
"PACT participants that one of theirioptions isto cancel their PACT contract and.
‘recéive arefund. Howevet, the Defendants have also inforitied the Plairitiffs and
others that a cancellation of the coritracts carry certainpenalties, ot the least of
which is-a 10% federal tax penalty.

2. The penalties and tax consequences referred to by the Defendants, as
noted above, are applicable only if the PACT program, as defined by law at the
ime th Plaingiffs purchased their contracts qualified as a §529 plan (26 US.C.
§529). Section 529 plans are plans by which individuals pay into a program
‘which then provides for payment of tuition and other expenses in the futue.
‘Hence, the ealy withdrawal penlties do notapply to programs or contracts not
-covered by §529.

3. The Plaintiffs, or some of them, ate contemplatinig cancelling their

racts: If these contracts are what the Defendants Say theyare, then the

noted..

]6




4. If however, the Plaintiffs, and others similarly situated, who purchased
their contracts before May 9, 2001, were, as we contend, paying their Shild’s
‘tuition in advance;“thén-any cance]latlanof those contracts would not be subject
to the tax penalties.

5. The Plaintiffs are therefore in need of this Courts judgment declaring
the nature; rights-and obligations of the parties under this PACT contractas well
as construing the nature of those contracts in order to make an informed decision.

F. There is even a further/controversy among the parties:

1. By virtue of the statutory'scheme in existenoe prior to May 9, 2001,
‘when the member of Class A puichased their PACT contracts, the beneficiarics of
those contracts acquired certain legal rights. By the same token, the Defendants,
as members of the PACT Board, incurred certain legal obligations.

2. The Defendants, as the PACT Board, have publically, and in‘writing,
avowed that néither théy, rior anyone else, have any legal or moral'obligation’
under the PACT ‘contracts.

3. The Plaintiffs, and their class, afe therefore in need of this court’s
judgment declaring whether the Defendants have any “legal or moral” obligations
under the PACT contracts and if so, precisely what those obligations are.

- COUNT I -42 U.S.C.SEC 1983
38, The allegatioris of paragraphs 1 through 37 are incorporated herein s if fuily set.
forth below.
39, The action of Defendants set out herein are under color of state Taw, custom and

usage and deprive Plaintiff and members of the Plaintiffs class:of rights secured

17




to them by the Constitution and laws of the United States. Defendants are.

therefore liable to Plaintiff pursuant to 42 U.S.C. Sec. 1983. The Plaintiffs-and

thiose they seek to Teptesent; in good faith reliance uponithe statues arid laws of
‘this State paid money to the PACT Board as prepayment, in advance; of certain

costs of a college education. The Defendants; acting under color of state law have

publically declared that the “contracts” purchased by members of this:class, were-

in fact, not *“contracts” for payment in advance‘of college tuition and fees, but:

‘rather some othier arrangemenit that makes the benefits owed dependent upon the

availability of funds within the PACT Trust Fund.

Such an interpretation of the relationship between the Plaintiffs and theit

class, on the one hand, and the Defendants on'the other hand, amounts to.a.

violation of the Plaintiffs’ rights-under the following provisions of the U.S.and

Alabama Constitutions:.

A. The Due Process Clause of the 5% and 14™ Amendmients to the U.S.
Conistitiation:

B. The “Contracts Clause of the U.S. Constitution (Atticle1 §10) and of
‘the Alabama Constitution (Article IV § 22, 95)

C. The Equal Protection Clause of the 4™ Amendment to the U.S.
‘Constitution;

D, Thé “Takings Clause” of the US. Constitution (Amend V) and of the

Defendanits are therefore liable to the Plaintiffs and their class under 42 USC §1983.

18




CLAIMS OF CLASS B

‘COUNT I - DECLARATORY JUDGMENT

40. The Plaintiffs as members of Class B adopt 4ll previous allegations of this

41,

42

complaint:
-All members of Class B, whether PACT contract purchasers or beneficiaries of

‘those contracts purchased the same.on orafter May 9, 2001. As such, their rights

under those contracts are controlled by the provisions of Act #2001-427.
There exists a viable, present and justiciable controversy between the Plainitiffs
and their class:on the one hand, and the Defendants on the other, This
controversy is such thiat the parties are inneed of this, court’s judgment declaring
the rights, duties and obligations of the parties under those cbﬁﬁ‘a'cts and under-
Act#2001-427.

In its most simple form the controversy is this: Under Act# 2001-427; the.
-Alabama Legislature authorized the PACT Board to eriter into contracts for the
future:payment of tuition. The very nature of which requires mutuality of
abligation. Thus, if s PACT coniract purchaser pays the amount required by the
'PACT Board for the contract; he has performied. This performance, bythe very

“haituire of'a Gontract, invokes obligations-on the other par

''''' ty. Tn fact, the PACT

‘board did, by ifs contract, assume the legal obligation to pay that tuition in the




v 44. However, the PACT board has disavowed any’»*"iﬁ'gal and moral” obligation .un'der:
the PACT contracts. This amounts to a repudiation of ifs contractural obligations.
This cotitrovérsy is présent; viable, and ripe for decision. The parties are in need

of this court’s judgment construing the rights, obligations and duties of the.
‘parties. |

'COUNT IV —42U.C. SEC 1983

45. The allegations of paragraphs 1 through 44 are incorporated herein as if fully set
forth below: o
46: The action of Defendants set out herein are-under color'of state law, custom aiid
s anid deptive Plaintief arid shitibers of the PISIntiens class of sights sesured
10 them by the Constitution.and laws of the United States: Defendants are
therefore liable to Plaintiff pursuant to:42 U.S.C. Sec. 1983. The Plaintiffs and
:%Sé"‘ﬁéy seekto Iepre'sent;in_."good;-fai’fii.eréliance~i1pbn thie statues and laws of
s State paid money to the PACT Board as prepayment, in advance, of certzin
‘costs of a college education. The Defendants, acting under color of state law have
‘publically-declared that the “contracts™ purchased by members ofithis class, were.
‘in .féct, not “contracts” for. payment in advance-of college tuition-and fees; but.
rather some-other arrangement that makes ;the?b‘enéﬁt"s;awed dependent upon the
availabilityof funds within the PACT Trast Fund.
Such an interpretation of the relatiotiship between the Plaintiffs and their
lass, on the one hand, and the Defendants on the otfier hand, amounts to-a
violation of the Plaintiffs’ rights under the following provisions-of the US. and

-Alabama Constitutions:

20




E. The i)ue_« Process Clause of the'5™ and 14 Amendments to.the U.S.
Constitution.
F. The “Contracts Clause of the U.S. Constitution (Article 1 §10) and of
the Alabama Constitution (Article IV § 22, 95)
G.. The Equal Protection Clause of the 4" Amendmient to the U'S.
Constitution.
H. The “Takings Clause” of the U:S. Constitution (Amend V) and 'of the
Alabama Constitution (Article T §23):
Defendants are therefore liable to the Plaintiffs and their class under 42 USC §1983.
PRAYER FOR RELIEF
"WHEREFORE, the premises considered, the Plaintiffs pray of this Court the
following;
A. As to Class A;
1, That this Court certify this as a Class Action under Rule 23 ARCP, and
2. Enter its Order declaring that the tuition and fees covered by the contracts of
Class A, have been paid in full, in-advance, and that the beneficiaries of those
contracts may attend any public college or university in this state-without further
tuition. costs or mandatory fees, and
3. Enter a judgmient declaring that the rights‘of Class A have not been‘altered by
aniy subsequent acts of the Alabana Legislature of the PACT Board.
| 4. Enterajudgment in favor of Class A and against the Defendants for all sums

in tuition-and fees which members-of the class have been required to pay-that in fact.

was covered by their contracts.




5. Awarding tothe class and its counsel such.attorney’s fees and costs as-are

appropriate in this case, and

6. Such other and different relief to which the class may be entitled urider the
B: AstoClass B

1. That:this Court certify this case as a.class.action under Rule 23 ARCP, and

.2 Enteran order declaring the'rights, duties; and.obligations of the parties-under
applicable statues and contracts, and

3. Award to the class and its counsel such attorneys fees and costs as may be

4. Award to the class'such other and different relief to which it may be entitled
under the premises..

Respectfully submitted this the 6 day of January, 2010.

1/ 3. Doyle Fuller
Of Counisel

J. DOYLE FULLER (FUL005)
T1df@dglov ﬁlller com

j-SUS‘A. G. COPELAND (COP009)
; ( -do fﬁ.ﬂl

lfM tgomery, Alabama 36106
334-270-0020
334—'2‘70:-'9’848;fax

COUNSEL FOR CLASS “A”




ANDREW P. CAMPBELL (CAMO06)
acampbell{@lspclaw com
’LEITMAN SIEGAL; PAYNE & CAMPBELL, PC
‘21 OO-A Soutthdge P kway, Suite 450

Bir ham, Alabama 35209

1205-803 0051

2205»803-,0053 fax

éP 0. Box 2274
,Anmston, Alabama 36202-2274

2562370713 fax

COUNSEL FOR CLASS “B”

PLEASE SERVE THE DEFENDANTS AS FOLLOWS VIA CERTIFIED MAIL:

Honorable Kay Ivey, Chairman
State Treasurer:

State Capltol S-106
’Montgomery, AL 36130

M, Ricky Jones
% State Treasurer
State Capitol S-106
Montgomery, AL 36130

Honorable Jim Folsom, Jr.
Y% State Treasurer

‘State Capitol S-106
Montgomery, AL 36130

,,Dr Freida Hill

9% State Treasurer

‘State Capitol S-106
Montgomery, AL 36130




Dr. Gregory Fitch

% State Treasurer

State Capitol S-106
Montgomery, AL 36130

Montgomery, AL; 36130

Mr. ‘Willie Huff :

ﬁStaté ’C'apltol S-106
Montgomery, AL 36130

iMr Tom Broughton

(Montgomery, AL 36130

Mr. W. Daniel Hughes, Jr.
% State Treasurer

~ State:Capitol S-1
Montgomery, . AL 36130

‘Mr. Russell Buffkin:

% State Treasurer
‘State:Capitol S-106
Montgomery, AL 36130




	

